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ABSTRACT  This article takes Turkey as a case study, exploring marital and inheritance
regimes with regard to their impact on women and their ability to protect women’s property
rights. The aim of the study is to bring to light the workings of the legal system that regulate
the acquisition of property and to scrutinize the gap between the law and its practice in Turkish
society. By taking this approach, the article does not only focus on laws but also on how these
laws are adopted by society. Thus, two levels of analysis—de jure and de facto—are utilized for
an investigation of women’s property rights and hence their social and economic status.

Introduction

Globally, men own more property overall than women.' In many cases, women own
land but are not allowed to fully control it and may need husbands’ or male relatives’
permission to sell property, use it as collateral to secure credit, or to transfer ownership.
Given women'’s traditionally weak power position within society and limited access to
public sphere, the possession of economic assets in the form of property serves to
strengthen women’s status.” For instance, ownership and control of property provides
the ability to make choices concerning livelihood, protects against poverty, and pro-
motes autonomy.” In addition, women’s access to property contributes to a sense of
economic empowerment via increasing opportunities, decision-making power, and
overall well-being. Property further provides women with additional bargaining
power and especially within the family.* Perhaps more than anything, property
rights offer the prospect of empowering women to resist domination and inequality.’
Recent research has shown that ownership of property has been a major factor in redu-
cing domestic violence.® The economic security provided by land ownership permitted
women to refuse abuse sooner than they would have otherwise.

Two institutional factors are particularly influential in shaping women’s asset
accumulation—marital and inheritance property regimes. Marital status is a
primary determinant of women’s ownership of property due to the sets of rules
that define the legal ownership of assets brought to and acquired during the marriage
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and any subsequent distribution of those assets in divorce.” On the other hand, inheri-
tance as a fundamental means for the accumulation of wealth opens another venue for
acquiring property for women evidenced by the fact that women who own wealth are
more likely than men to have inherited it from either their parents or their husbands.®
Given women’s disadvantageous position in the labor markets coupled with the
global gender gap in land ownership, understanding women’s inclusion and exclu-
sion from the processes of inheritance is important in understanding the opportunities
and limitations in their accumulation of wealth and property.’

This article employs Turkey as a case study, exploring the marital and inheritance
regimes with regard to their impact on women and their ability to protect women’s
property rights.'? In Turkey, a country with a secular legal and constitutional frame-
work safeguarding the norm of equal citizenship, women are granted the same sets
of rights as men. The laws regulating marriage and inheritance also attempt to
protect women'’s rights to property. Despite the gender neutrality of laws on marriage
and inheritance, which one would expect to result in a reasonable rate of female prop-
erty ownership, national figures for property distribution by gender demonstrate that, in
practice, this is not the case. The vast majority of property in Turkey is owned by men;
in fact, Amnesty International reported that 92 percent of the immovable property in
Turkey belongs to men and only eight percent was in the hands of women.'"' These
property ownership figures illustrate a continued tendency for women to be excluded
from property acquisition. The aim of the study is to bring to light the workings of the
legal systems that regulate the acquisition of property and to scrutinize the gap between
the law and practice in Turkish society. By taking this approach, the article focuses not
only on laws but also on how they are adopted by society. Thus, two levels of analy-
sis—de jure and de facto—are utilized for an investigation of women’s property rights.

The analysis is undertaken in four parts. The first part focuses on the marital property
regime in Turkey and presents the de jure situation that affects women’s economic and
social status and women’s property acquisition. The second part deals with the inheri-
tance property regime and lays out the fundamental principles guiding the distribution
and allocation of inheritance. The third part carries the discussion to the de facto level
and discusses the societal practice of the marriage and inheritance contracts but also the
traditional social norms and customs that deter the application of the official legal
system in the society. This section reveals that there exists a plurality of sources oper-
ating to form a hybrid system of various norms, customs, traditions, legal codes and the
Islamic Law. The article ends with a conclusion discussing the research findings and
main points developed in the paper, and suggests that the situation in Turkey represents
afailure of the legal system to impose standards of gender equality on society as well as
societal resistance to women'’s full equality.

Women'’s Property Rights in Marriage: The Legal Marital Property Regime
in Turkey

With the founding of the Republic of Turkey in 1923, a number of legal reforms were
instituted, all of which sought to further transform the country along the lines of
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western norms. Legal and judicial reforms were major aspects of the Kemalist mod-
ernization project although changes to the legal system represented a continuation of
a process of modernization and Westernization that had begun during the Ottoman
period.'? During the period, secular laws transplanted from Western sources had
replaced virtually all but the Civil Law, which remained largely unchanged. As
part of the Republican reforms, The Islamic Sharia Law was abolished and replaced
with a “flexible adaptation” of the Swiss Civil Law in 1926."° Officially, the Kemal-
ists represented the adoption of the new Civil Law as the death knell of Islam as an
official source of law and a break with Turkey’s Islamic past when, in fact, the
adapted Swiss Civil law retained a number of features directly from the Islamic Law.

One particularly important change made to the original Swiss law was concerned
with the issue of property. The husband, as also in the case of the Islamic Law, con-
trolled all family properties. The original Swiss statute provided for shared property.
The Turkish Law, however, while retaining property rights for women, maintained
separate property regime by which in the event of divorce, spouses kept whatever
they brought into marriage unless otherwise stipulated in a marriage contract. The
secular law included a number of advancements for women such as eliminating
polygamy, granting equal shares in inheritance and expanded rights of custody
over children but it left the traditional family form intact: the patriarchal family
headed by husband who was responsible for his wife.'*

Since its adoption, the 1926 Civil Law has undergone a number of revisions; and in
2001, as a result of much campaigning on the part of feminist and women’s groups,
major amendments were introduced. A new Civil Law (Law No. 4721) came into
force as of January 1, 2002. Despite revisions the underlying assumptions of marriage
embodied in the 2002 Civil Law, it still assumes marriage to be heterosexual, exoga-
mous (limiting endogamy), secular, patrilineal, nuclear, and monogamous. This
concept of marriage rejects ideas of legal pluralism or different traditions and
customs, and adheres to the monist legal coding system."”

In comparison with the original 1926 Civil Law, the 2002 Civil Law has signifi-
cantly improved the position of married women. Under the current law, the
husband is no longer the legal head of the household, and it is instead stated that
the “spouses direct the union together” (Article 186), men and women have equal
status within marriage (Article 188), and that men are not legally obligated to finan-
cially provide for the family, a circumstance which traditionally relegated women the
role of domestic helper. In a further move to provide for women’s equality, especially
in the area of economics, the new law removed the requirement of a permission from
husbands to work. It now states, “neither spouse in their choice of profession or work
is required to obtain permission from the other” (Article 192). The new law also
established the minimum age of marriage for both men and women as 18 and
extended equal rights of inheritance to children born outside wedlock. In the midst
of a statute that appears largely built on ensuring gender equality, two troubling
articles seem strikingly out of place: the waiting period required for divorced
women (Article 154) and the presumption that any child born 180 days after marriage
belongs to the husband (Article 287). Both of these provisions appear in the 1926
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Civil Law and are derived from the Islamic Law.'® Given today’s technology, it is
hardly necessary to maintain a waiting period after women divorce to determine
whether or not they are pregnant and DNA testing is far more reliable in establishing
paternity than the calendar.

Notably, the marital property regime was also changed from one based on separate
ownership to a partial community property regime, mandating an equal division of
any property acquired during marriage in cases of divorce or inheritance after the
death of the spouse. This was a demand of the feminist movement, as well as part
of the European Union accession process and the Convention on the Elimination
of All Forms of Discrimination Against Women (CEDAW)."”

Under the current civil law, the partial community property regime is the default
state for all marriages, unless a couple specifies otherwise. The default partial com-
munity system identifies two types of property: communal and individual. Communal
property is acquired during marriage. It includes income generated by working
(wages, salaries, etc.), all social security funds obtained, compensation received as
aresult of accidents and loss of ability to work, and any revenues stemming from per-
sonal property (i.e. rentals, interest payments, etc.). Individual property is classified as
all personal possessions, all assets and property acquired before marriage, all property
and assets acquired as inheritance after marriage, and any holdings of solatium (non-
pecuniary damage payments). According to the partial community property regime,
all property acquired prior to marriage remains the exclusive property of the individ-
ual, while communal property composed of any assets amassed during the course of
the marriage is to be divided equally in the case of divorce. Any inheritance received
during marriage is considered individual property and remains the sole property of
that individual regardless of the dissolution of the marriage. However, income gen-
erated by individually owned property, such as rents and interest, is pooled and con-
sidered community property and therefore to be split equally between the spouses in
case of divorce. In sum, under a partial community property system, property
acquired prior to marriage remains the individual property of each spouse and only
those assets acquired during the marriage are considered joint. In the case of
divorce, joint community property is divided into equal shares. Inheritances received
during the marriage are treated as individual property and therefore are not subject to
division.

For couples that do not wish to participate in the default regime (partial community
property), the law allows them to choose between either a full community property
system or a complete separation of property and assets. If a couple prefers to avail
themselves of any regime other than the default partial community property
system, they must execute a written agreement recognized by a court of law. The
full community property option (Articles 256—281 of the Civil Law) stipulates that
all assets acquired, regardless of whether they were acquired prior to or after mar-
riage, are pooled. Under a full community property system, the assets of each
party are pooled. All property acquired both before and after marriage is considered
the joint property of the couple, the idea being that each party acquires a one-half
share in all property acquired, even if the property remains in one person’s name.
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If the marriage dissolves, all assets are divided equally between the two spouses.
Under a full community property regime all assets and property are held in
common upon marriage.

On the opposite end of the spectrum is a complete separation of property (Articles
242-243) where assets acquired by each spouse prior to or during the marriage
remain individual property, including earnings generated from this property and
any individual earnings such as wages or salaries. Under this system, if the union
is dissolved, there is no community property to divide between the spouses. A
middle-road option referred to as separation of shared property (Articles 244-255
of the Civil Law) stipulates that the property acquired by one spouse after the estab-
lishment of the Division of Shared Property Regime and used jointly by, or for the
benefit of, the family, or investments which have been invested for the future econ-
omic benefit of the family or corresponding assets shall, in the event of the termin-
ation of the property regime, be shared equally between the spouses. For property
related to a business, economic unity is to be taken into consideration during the div-
ision process.

Women’s Property Rights and Inheritance: The Legal Regulation
of Inheritance in Turkey

Apart from marriage, inheritance is a particularly important means through which
women can own property.'® As most women around the world do not have the finan-
cial means to purchase property, inheritance and ensuring women’s equal inheritance
rights becomes critical in rectifying the wealth gap that exists between men and
women. Turkish Civil Law also lays out the general principles of the inheritance
legal regime—the other primary determinant of women’s property acquisition.

In Turkey, inheritance laws and procedures are strictly regulated by the state
through the Civil Law (Articles 495-682). Inheritance only occurs following
death, and inheritors must be alive; if a beneficiary dies prior to receiving her inheri-
tance, then the bequest transfers to her inheritors. The inheritance regime in Turkey is
strictly tied to bloodlines and gives priority to children through a system of protected
shares. The law maintains strict gender equality and stipulates that all those entitled to
receive an inheritance can do so regardless of gender. In an attempt to ensure equality,
the law carefully maintains gender-neutral language when referring to inheritors, chil-
dren, and parents. Even when gender-specific language is employed in reference to
the rights of mothers and fathers inheriting from deceased children, the rights of
both parents are ensured.

The Roman Law tradition maintains a system of forced heirs and limited testamen-
tary freedom, which allows individuals to dispose of their assets in a restricted
manner. Under this system, a certain portion of the estate is reserved and cannot
be disposed of through a will. This system reigned in much of continental Europe
and Latin America and is still used in southern Europe, South America and
Turkey. Systems, which reserve certain portions of an estate for necessary heirs, guar-
antee a minimum share of inheritance for women and therefore tend to provide greater
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equality for women. In these systems, sons and daughters are generally treated
equally; and even if the deceased parent leaves the remaining share of the estate to
only one child, the extent of inequality is limited. Turkish inheritance law operates
on a system of reserved shares and wills (written or oral) cannot override the rights
of legal inheritors.

In general, Turkish inheritance law is underpinned by the relation between blood-
line and property; and the logic of inheritance is organized via ranks of inheritance.
The first rank is composed of direct descendants and the spouse of the deceased (chil-
dren, grandchildren, great grandchildren, and spouse). If there are children in the first
rank, then the grandchildren do not receive an inheritance, since the children are
closest by blood. All children, regardless of the marital status of their parents, are
legally entitled to inherit. In other words, children born outside of marriage have
the right to inherit from their parents. Adopted children also possess equal inheritance
rights.

Although inheritance law in Turkey is largely guided by kinship ties, the provision
for the surviving spouse as well as the inclusion of adopted children and children born
to unwed parents represents a privileging of the nuclear family over more extended
kinship ties. This favor accorded to the conjugal family recognizes the importance
of the emotional bond that binds families and the resulting sense of solidarity. The
second rank is composed of the first line of descendents and parents of the deceased;
and if there is no living parent, then the siblings of the deceased. The third rank is
composed of the second line of descendents (grandparents and the children of
grandparents).

Inheritance distribution starts from the first rank and is distributed among the
inheritors of the first rank. If there is no recipient in the first rank, it passes on to
the second rank and is distributed between the inheritors of the second rank. The
same logic applies for the third rank and so on down the ranks. If there are no inheri-
tors, then the inheritance goes to the state. Due to the fact that Turkish inheritance law
is based on forced shares and allows for restricted testamentary freedom, only
50 percent of the estate can be disposed of through a will, in those cases where an
individual dies intestate, the law stipulates the division of the estate according to
the logic expounded above.

In the Turkish inheritance regime, surviving spouses are also provided for. To a
certain degree, the spouse category disrupts the rank system of inheritance that
relies solely upon bloodlines. Importantly, for the purposes of inheritance, the law
only recognizes those spouses resulting from a civil marriage as performed by the
state, officially registered and confirmed by an official marriage certificate. Of
course, once divorced an individual may no longer inherit from their previous
spouse. In part, the aim of the inheritance right given to the spouse is to protect
the living standards of the living spouse. However, the surviving spouse receives
less than that of any children and the spousal share only increases when the estate
passes into the hands of more distant relatives. Surviving spouses are legally accorded
one-fourth of the estate and the bulk of the estate is divided by the surviving children.
If the inheritance passes on to the second rank of inheritors, the spousal share
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increases to one-half and if there are no relatives and the estate has reached the third
rank of possible inheritors, spouses can claim three-fourths of the estate. Finally, only
if there are no first, second or third rank inheritors can the surviving spouse claim the
entire estate. In the case where there is no spouse or relatives then the Turkish state
inherits the deceased’s estate.

Spousal inheritance rights are closely connected to the marital property regime.
Historically, inheritance regimes tended to favor children, sometimes even circum-
venting the surviving spouse altogether. In some countries, widows were not
allowed to inherit under any circumstances.'® However, over the course of the last
century, international trends have tended to include spouses along with children in
the first order of inheritors. Under community property regimes widows enjoy
much more protection as they are entitled to half of the marital property. In a case
of partial community property, which is the default legal marital property regime
in Turkey, an equal share of the property acquired throughout the marriage is
accorded to the spouse, unless otherwise specified by a contract between them. There-
fore, when a married person dies, the property acquired within the marriage is split
equally; the living spouse receives his/her half share and the other half of the
estate is distributed among the legal heirs, one of which is the living spouse. The sur-
viving spouse can also claim recognition of his or her usufruct, or right of residence,
in the shared house by offering his or her inherited property right in return (Article
240).%" If the monetary value of the inheritance is not equal to the value of the usu-
fruct they can contribute extra to make up the difference. In dividing the inheritance,
if there are sufficient reasons, the surviving spouse, with the consent of the other
inheritors can also claim a usufruct or right of residence in place of a property
right (Article 240).

The Practice of Women’s Property Rights in Turkey at the Social Level:
The Interplay of Customs, the Islamic Law and Official Civil Law in
Marriage and Inheritance

The de jure framework regulating property acquisition through marriage and inheri-
tance described above does not necessarily reflect the social practices of property
acquisition and ownership. The de facto situation in Turkey seems to be different
from what the law requires. In a just and equitable legal setting where there is a
partial community property regime in marriage and gender neutrality in inheritance,
one would expect to see more women holding property. Yet, the figures related to
property ownership in Turkey demonstrate a decided gender gap despite a gender-
neutral legal framework.

Official statistics regarding women’s property ownership in Turkey are generally
insufficient, in particular, statistics that can reflect change over time. However,
working with various sources of statistics, a picture begins to emerge. According
to a 2006 Family Structure Survey of 24,647 individuals aged above 18 living in
12,230 households, 80.2 percent of women claimed to own no property in contrast
to 39.6 percent of men who did not have any immovable real estate or motor vehicles
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registered in their names.?' Of those remaining women who appeared to own prop-
erty, the survey revealed that 5.2 percent of vacant land (fields, estates, or vineyards)
was in the hands of women; and at the same time, 0.7 percent of workplaces and 11.5
percent of homes (houses or apartment flats) belonged to women. More recent
research, which was conducted nationwide with 12,791 women aged 15-59 in
2008, provides more detailed figures.”> Accordingly, the research reported that
nine percent of women own, either jointly or in their own name, some form of
vacant land, and 17 percent of women own part or all of at least one home. The
research also indicated that 4.1 percent of the women owned land in their names
as the sole titleholder, 5.1 percent of women joint-owned land with others (joint
titling), and 90.8 percent had no land at all. Regarding house ownership, 9.2
percent owned a house in their names as the sole titleholder, 7.9 percent joint-
owned a house with others (joint titling), and 82.9 percent of women did not own
a house. Overall, it appears that approximately 20 percent of women own some
form of property.

Despite the attempts of Turkish modernist project to establish a uniform legal
reality, there exists a situation of a hybrid rule system in which different sources of
law—the Civil Law, Islamic Law and customary law—compete. The Turkish state
hoped that with modernization and westernization people would replace custom
and religious law with an adherence to official law. However, it is clear that in prac-
tice, legal pluralism is a reality and the challenge of unofficial Islamic norms and
customs to Turkish legal modernity is one of the remarkable examples of this
reality.”> Turkish society exploits multiple sources of law to regulate civic affairs.
In practice, it would appear that the plurality of different sources of law is unfolding
in the sphere of property acquisition through marriage and inheritance and this may
be, in part, responsible for the gender gap in property ownership.

Certain segments of the society might exploit traditional customs as well as norms
of the Islamic Law. Given the unofficial nature of the Islamic Law tracking its use
proves difficult, but it appears to be the case in certain areas. In Turkish society,
there is widespread use of both a civil and religious ceremony despite the fact that
the religious ceremony has no official standing.”* According to the Islamic Law,
married women retain a separate legal personality and have the right to marry and
divorce, own, inherit, and bequeath property. There is also a separation of property
even within marriage, meaning that neither spouse has a legal claim to nor interest
in the property of the other. Married women under the Islamic Law retain possession
and management of whatever property they brought to or acquired during the mar-
riage.”> The Islamic Law also prescribes that a woman is not legally bound to use
her personal wealth or property to support her husband or family. Economic mainten-
ance—providing food, clothing, and lodging—is the primary responsibility of the
husband.?® Yet, in practice, many women contribute some of their personal property
to the running of their households.”” In Turkey, social customs hinder married
women from developing a sense of entitlement to their own individual property.
As a result, many married women use the property they obtained before and after
marriage for family and household expenses.
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A similar situation is observed in the case of dower, another common social prac-
tice in Turkey. Under the Islamic Law, women have a right to a dower (mahr) when
they enter marriage. This can take the form of money or goods; often, it is jewelry.*®
The traditional Islamic marriage contract stipulates that a groom provides his bride a
dower and that a woman, not her family or prospective husband, directly receives the
mahr and maintains control of it. In other words, the dower is a woman’s property
intended to provide her with a livelihood if she is widowed. Dower can be given
by the groom or by his family to the bride either upon marriage (prompt dower) or
at the time of dissolution of the marriage (deferred dower). Although both the
prompt and the deferred dower provide married women with access to some
assets,”” and in theory, mahr gives women the right to their own wealth, in reality;
family dynamics often lead to fathers claiming some of the mahr.*® Moreover, in
the Turkish case, the practice of mahr is usually deferred and only paid in the case
of divorce. Since the divorce rates in Turkey are very low,”' deferred mahr
remains a limited practice. In the cases of prompt dower, many women use their
dower to assist in meeting household expenses, support their husbands and to look
after the family.

In addition to dower, there is also the dowry, another common practice not only
in Muslim countries but also in the Middle East, the Southeast Asia and Europe.
Dower is composed of any wealth that a woman brings to marriage. It can be com-
prised of a house, land, gifts, clothes, jewelry, household utilities, etc. and is to be
given by a woman’s parents at the time of her marriage, either to her directly or to
her husband and/or his family. Historically, the main avenue by which young
women brought assets to a marriage has been via a dowry.’> The dowry may be
viewed as an advance on any future inheritance that is paid to a woman at the
time of her marriage rather than upon her parents’ death. After the deaths of both
parents, a daughter’s dowry can be deducted from her total inheritance share, releas-
ing parents from any obligation to include daughters in a will. As such, the social
institutions of dowry and inheritance may work against each other.*® In Turkey, the
practice of dowry is widely used. More often observed as a custom in northern and
eastern parts of the country, daughters, having received a dowry, are often excluded
as inheritors in favor of sons with the eldest receiving the bulk of any estate.

Within the Islamic Law, though women are guaranteed inheritance rights, the pro-
vision of these rights is not guided by the principle of equality among the heirs. There
are mechanisms that allow women to inherit more if conditions permit, i.e. in situ-
ations where there are no children or male relatives of the benefactor; however,
overall, inheritance is weighted in favor of men. The Islamic doctrine prescribes as
a general principle that a woman’s share is only half that of a man. Daughters are
entitled only to one-half the share of sons. Husbands and wives are in the first
rank of inheritance, but widows occupy a less favorable position than widowers.
While husbands were entitled to one-fourth of their deceased wives’ estate, wives
were entitled to only one-eighth of and in polygamous marriages permitted under
certain conditions, this small share is divided among all wives. Generally, only
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one-third of an estate can be willed freely. The remaining restricted portion is split
among the children and other necessary heirs.

Restricted testamentary freedom is beneficial for women because a certain share of
inheritance is guaranteed for them. Yet, it appears that male relatives may often cir-
cumvent the rights of inheritance that Islam does provide for women, as Muslim
family law grants male family members extensive control over women.”* The
Quran describes the role of the male as head of the household and the final
decision-maker. Men have authority over women and the rationale for this authority
is that men are held economically responsible to support for all close female kin in
their families, including divorced or unmarried sisters. They must ensure that all
the women of the family without a man supporting them (i.e. son, husband,
brother, father, uncle, nephew, etc.) are provided for.>

In a country where the right to own and inherit property is gender neutral at the
legal level, the practice of inheritance at the society level tells a decidedly different
story where customs, traditions, local values and the Islamic Law norms are often
at play. In a recent study regarding inheritance practices among the merchant class
in Gaziantep, a city in southeastern Turkey, it was found out that land was solely con-
sidered men’s entitlement; only property in the city was passed onto daughters, while
agricultural land was bequeathed to sons.”® Moreover, even if the women in the study
owned property, its control was generally left to men (either the husband or the
brother who is in charge of economic affairs). Women’s access to the ownership
of property was restricted and the transmission of land and other property favored
sons over daughters. In order to prevent wealth dispersion and the division of land,
many merchant families in Gaziantep bypassed women in the inheritance process
and transferred ownership of property to their sons. The women of these families
were primarily responsible domestic responsibilities and exercised power in and
through their position within the family household. Men were placed in charge of
economic matters and thus were deemed responsible for the family’s economic
resources.

Another study conducted in the Black Sea region noted that land was also
often only left to sons assigned the role of family protector, thus women were
left landless.”” So, even though women and girls have equal inheritance rights
under law, local traditions, customs, and widespread discrimination often
prevent them from attaining what is rightfully theirs. Elders often bypass their
daughters, either in an attempt to prevent land from being divided or to avoid
control of property from passing into the hands of sons-in-law. Even when
women do inherit land, they are given less valuable parcels or the father will
simply sell the land to his son prior to his death, leaving nothing for his daughter.
In lieu of land, women are often given gold or jewelry while sons are seen as
having more need of land due to their obligations to support their families. It
is assumed that even if a woman returns home after marriage, a male relative
will care for her financially. Sons are also viewed as the financial guarantee
for parents in old age. This set of cultural beliefs informs and structures decisions
regarding inheritance.
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It is apparent that many women in Turkey do not receive their rightful inheritance.
Moreover, women often do not pursue the rights granted them under the Civil Law
and do not apply to courts in cases where they are not granted access to the property
they inherited. As part of the social system that declares women to be looked after by
men, some women relinquish their share of any inheritance in favor of their brothers
with the expectation that if they are in need, their brothers will provide for them. In
rural areas, sons tend to inherit the most fertile fields, while daughters are traditionally
prevented from using the land they inherit. Patriarchal norms also support this struc-
ture, leaving decision-making in the hands of the eldest male in the family.*® Sons are
considered first in the allocation of inherited agricultural property and it is offered to
daughters only if sons do not wish to take it. The official aspects of the inheritance
process are often handled by male relatives who may misuse the power of attorney
obtained from their female family members. All too often, a woman’s share is
simply appropriated by brothers without legal proceedings. While the Civil Law pro-
vides a mechanism for women to contest such practices in court and attempt to
reclaim their rightful inheritance, this requires a certain level of knowledge, skill,
and economic power that many women simply do not possess.””

Conclusion

Issues concerning women and property are shaped by a number of competing regu-
latory frameworks. National, international, religious, and customary law all inter-
weave and, at times, create a system of pluralism in which more than one source
guides the attitudes and behaviors of individuals coexists.*” Such situations of plur-
alism can lead to conflicts between different sets of sources resulting in a hybrid situ-
ation where citizens mix and match sometimes overlapping conflicting customary
norms, traditions, norms of the Islamic Law and rules of the Civil Law, depending
on whichever norm best suits their needs. There is a gap between the formal legal
norms and actual practices, and as a result, women’s rights to property are often
not realized.*' In other words, there is constant negotiation and dialogue between
different sources of norms concerning the allocation of property in marriage and in
inheritance within Turkish families.

The disjuncture between the official system and social practice in Turkey, a
country where social and familial practices marriage and inheritance property
favors men despite an egalitarian civil law and limits women’s access to property.
The way that property relations unfold in reality demonstrates that women continue
to be discriminated against; customs and local norms and perhaps the Islamic Law,
which may coincide or contradict each other, play an important role in the distribution
of property. Women in Turkey comprise nearly 50 percent of the population but own
only 20 percent of property. In terms of female property ownership, Turkey is esti-
mated to be standing within the ranks of Latin American countries, sharing some
of their successes, and it is above the lackluster record of most of the Middle East.
Latin America, as a whole, does fairly well with women comprising 32.2 percent
of all landowners.*” This far outpaces countries in Africa such as Kenya and
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Ghana where women own five and ten percent of land, respectively.*> With the
exception of Jordan, women’s property ownership in the Middle East remains
quite dismal.

In Jordan, women own 28.6 percent of the land but in the United Arab Emirates
just 4.9 percent and in Oman less than one percent.** The similarity between the
Turkish and Latin American experience may be, to some extent, attributable to the
fact that both follow the Roman Law tradition. The Roman law retains equality
between male and female children, a privileged role of necessary heirs (the reserved
inheritance share system) and restricts testamentary freedom. The Islamic Law,
although not on equal terms, also provides women with a reserved share from inheri-
tance. There is also the factor that although the legal level, to a certain extent, provide
daughters an opportunity for equal treatment with sons in inheritance, the transfers of
property before the death of the parents or the spouses (intervivos transfers) and gifts
also acts as indirect inheritance which may bypass the legal demands of equality not
only for daughters but also for sons. For example, culturally, daughters are seen as
vulnerable and some families may safeguard women’s economic status by intervivos
transfers and leave out sons with the idea that men can work and earn a living.

There is a gender gap in the ownership of assets within households in Turkey but
due to joint ownership of the family home, more women own homes than arable land.
This is, in part, due to a cultural belief that women’s place is in the private, domestic
space with men’s place in the public sphere. Women also fare better in full and partial
community property regimes.*> As of 2002, the default marital regime in Turkey is
one of partial community property. Yet, it should be noted that until 2002, women
were disadvantaged by a marital property regime, which favored men, so it is still
early for the results of the new marital property regime. For future reference, one
might expect to see an increase in the share of female homeowners. The system of
reserved shares and restricted testamentary freedom both in the formal legal
system of the Civil Law as well as the Islamic Law also provide women a certain
guaranteed share from the total inheritance. Whether they will actually receive
those shares remains questionable.

The presence of unequal ownership and control of land is a critical factor that creates
and maintains differences between women and men in relation to economic well-
being, social status, and empowerment.*® Examinations of the gendered distribution
of wealth can help illustrate the economic deprivations women have been subjected
to over time and therefore show more clearly the intensity of long-term gendered econ-
omic disadvantages the system sets into place.*” The gender division of labor between
productive and reproductive labor and within the labor market hindering women’s
employment, limited political representation and low levels of schooling also give
rise to low values in property ratios among Turkish women. Undoubtedly, inheritance
practices that discriminate against women as well as the marital property regimes are a
large source of the gendered division of wealth. While gender-neutral legislation and
explicit legal equality are necessary, unfortunately they are not enough to ensure that
women enjoy equal access to property rights,*® as this examination of inheritance and
marital regimes in Turkey has demonstrated.
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